ROBERT W. JOHNSON

ATTORNEY AT LAW
ANGLE BUILBING
P.0. BOX 1400
SHELTON, WASHINGTON 98584

November 12, 2008

Joseph V. Panesko
Assistant Attorney General
Natural Resources Division
P.O. Box 40100

Olympia, WA 98504-0100

Re: Taylor Shellfish — Totten Inlet issue

Dear Mr. Panesko:

I have reviewed Doug Southerland’s October 27, 2008 correspondence detailing
findings regarding Taylor Shellfish’s (“Taylors”) use of property located in Totten
Inlet. T have also reviewed your related October 27, 2008 correspondence. I understand
that DNR has determined that Taylor’s past use of the state-owned aquatic lands
adjacent to Taylor’s parcel is actionable under the public lands trespass statuie, RCW
79.02.300. T also understand that DNR is contemplating imposition of treble damages
pursuant to RCW 79.02.300, but is willing to consider any additional information that
may establish that Taylor did not know, or have reason to know, that it was operating
upon state-owned aquatic lands.

I request that you consider the extensive history and related facts set forth in this
correspondence, in light of equitable principles that support the proposed resolution of
this matter. The issues involve potential claims for deed reformation based on mutual
mistake, tideland substitution, or defenses based on other equitable grounds. I also
request that you consider the facts set forth in lght of analogous case law regarding
imposition of treble damages. 1 strongly believe that the imposition of treble damages is
not appropriate given the facts set forth herein.

Should the Department pursue treble damages, Taylor will be forced to take responsive
action, including counterclaims to seek to obtain title to the disputed property through
deed reformation, tideland substitution or other equitable principles. It appears to be in
the best interest of both parties to work cooperatively to resolve this situation in an
equitable manner.

TELEPHONE
(350) 426-51248
FAX (360} 226-1901
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This correspondence also responds to DNR’s calculation of damages. Specifically, this
letter addresses the outstanding issue of oyster seed survival rates and also what we
believe is an erroneous calculation of base rent for geoduck culture areas.

FACTUAL OVERVIEW

Historical conveyances, historical use of the subject property and facts regarding
Taylor’s original acquisition of the property, as well as Taylor’s general shellfish
operations and practices in the vicinity of the property, should be taken into
consideration in evaluating the present situation. The facts set forth below are supported
by the attached declarations of Justin Taylor, a Taylor United founder, and Paul
Taylor, current President of Taylor Resources and manager of all Taylor tidelands. The
following facts are also supported by legal records and documentation associated with
the subject property. See documents attached.

From the beginning, the subject property was transferred by the State of Washington
based on the premise that the property was suitable for the cultivation of oysters. In
1905 the State conveyed certain tidelands, including the subject property, to H. R.
Weatherall. This conveyance was made pursnant to the Bush Act (Chapter 24, Laws of
1895). A “moving cause” for passage of the Bush Act was to encourage and facilitate
the oyster industry. In re Anderson, 95 Wash. 330, 335, 163 Pac. 767 (1917). The
Bush Act provided for the sale of not more than 100 acres of tidelands, considered
suitable for the cultivation of oysters, at $1.25 per acre. Any lands so conveyed were to
be used solely for oyster planting. The Act required that this oyster-related restriction
be written into the face of the deed. H. R. Weatherall paid the State of Washington
$90.72 ($1.25 per acre) to purchase 72.58 acres of tidelands pursuant to the Bush Act,
for the sole purpose of cultivating oysters.

From this point forward, deeds conveying the subject property referenced land
“suitable for the cultivation of oysters.” Without question, the subject property’s
suitability for the cultivation of oysters was represented to buyers from the time that the
State conveyed the subject property in 1905, to the time that Taylors acquired it over 60
years later. At the time that the State conveyed the subject property in 1905, Olympia
Oysters were the only oyster being cultivated in the South Sound region. Because of
their environmental sensitivity, Olympia Oysters generally grow only on the low
stretches of beach. It must have been the case that in 1905 the State intended to grant,
and H. R. Weatherall intended to receive, property suitable for the cultivation of
Olympia Oysters.

A recent survey of the subject property has revealed that the land legally described in
the 1905 deed is not land suitable for the cultivation of Olympia Oysters. Until the
advent of bag culture in the 1980’s, the property, as surveyed, was not even suitable for
cultivation of the Pacific Oyster. Most of the land encompassed by the survey is
unsuitable for any form of aquaculture. The property, as surveyed, is located very near
the upland on a rocky, high energy beach.
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In 1913, the Washington State Supreme Court recognized that; “it is well known that
oyster lands are generally to be found below the line of mean low tide.” State v.
Sturtevant, 76 Wash. 158, 173, 135 P. 1035 (1913). This observation supports Taylor’s
contentions regarding the suitability of the beach, as surveyed, for oyster cultivation.

The historical use and maintenance of the subject property supports the contention that
owners from 1905 forward believed that the subject property included the lower reaches
of beach. Prior to Taylor’s purchase of the property, the property was actively farmed
down to the line of low tide. At the time of Taylor's purchase, the seller represented to
Taylors that the property extended to the line of low tide. Upon purchasing the
property, Taylors continued to farm in the historical footprint, and have farmed the
subject property to the line of low tide.

REFORMATION OF DEED BASED ON MUTUAL MISTAKE

Taylors have a viable cause of action for reformation of the original deed to include the
area of encroachment. The deed issued by the State of Washington clearly mis-
described the tidelands that were intended to be conveyed. The facts dictate that the
deed should be reformed based on the parties® mutual mistake. “Where there has been
an agreement actually entered into, which the parties have attempted to put in writing,
but have failed because of a mistake either of themselves or of the scrivener, the courts
having jurisdiction in matters of equitable cognizance have power to reform the
mstrument in such a manner as to make it express the true agreement.” Geoghegan v.
Dever, 30 Wn.2d 877, 889, 194 P.2d 397 (1948) (quoting Silbon v. Pacific Brewing &
Malting Co., 72 Wash. 13, 129 P. 581 (1913)).

The general rule in Washington is that a deed containing an inadequate legal description
of the property to be conveyed is not subject to reformation. Martinson v. Cruikshank,
3 Wn.2d 565, 568-69, 101 P.2d 604 (1940); Howell v. Inland Empire Paper Co., 28
Wn.App. 494, 495-96, 624 P.2d 739, review den’d, 95 Wn.2d 1021 (1981). However,
Washington courts have held that the general rule should not be construed so as to
preclude reformation in the face of an appropriate factual setting. Williams v. Fulton,
30 Wn.App. 173, 176 n. 1, 632 P.2d 920, review den’d, 96 Wn.2d 1017 (1981). An
appropriate facmal sefting includes instances where the deficiency is due to a mutual
mistake. Tenco, Inc. v. Manning, 59 Wn.2d 479, 485, 368 P.2d 372 (1962). Where a
deed contams an inadequate legal description due to a mutual mistake, courts will allow
the deed to be corrected.

Where there has been a mutual mistake, reformation is a proper remedy to effectuate
the true intent of the parties by correcting errors in a legal description. Lofberg v.
Viles, (the indicated corrections may be made in this case and the contract reformed on
the ground of mutual mistake) 39 Wn.2d 493, 498, 236 P.2d 768 (1951) (citing
Rosenbaum v. Evans, 63 Wash. 506, 115 P. 1054 (1911); Moeller v. Schultz, 11
Wn.2d 416, 119 P.2d 660 (1941); Kaufimann v. Woodard, 24 Wn.2d 264, 163 P.2d
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606 (1945); Geoghegan v. Dever, 30 Wn.2d 877, 194 P.2d 397 (1948), Bacon v.
Gardner, 3% Wn.2d. 299, 229 P.2d 523 (1951)).

The deed issued by the State of Washington, and the context in which Weatherall made
the initial purchase, provides clear, cogent and convincing evidence that (1) the State
of Washington intended to convey tidelands suitable for the cultivation of oysters; (2)
that the deed’s legal description, as recently determined by survey, fails to describe
lands suitable for the cultivation of oysters of a variety capable of being cultivated at
the time the deed was executed (Olympia oysters); (3) the intention of the parties was
identical at the time the deed was executed, and the deed failed to carry into effect the
intention of the parties; and (4) that a mutual mistake occurred. The State, Weatherall
and Weatherall’s successors in interest have either expressly or impliedly assented to
the conveyance as it was intended since 1905.

Evidence of the State’s belief as to the location and ownership of the tidelands is
contained in the Department of Natural Resources own internal documentation. This
documentation shows the Weatherall tidelands extending to extreme low tide. In a
letter dated August 7, 1997, of which Taylor recenily became aware, DNR provided
internal documentation of ownership to Buzz and Julie Walker. In this letter, Pamela
Dittman highlighted private ownership and leasing activities along this stretch of
beach. The “aquatic land plate”, which has been maintained by DNR for decades,
shows that the portion of the Weatherall tract in question was contiguous to the bed
lands leased to Carl Adams for a wave break. The official “aquatic land plate”
demonstrates that there are no state lands between the Weatherall “Bush” deed of 1905
and the State’s bed lands lease to Carl Adams in 1957. The current dispute only arises
because the modern survey has determined that there are several hundred feet of State
owned tidelands between the Weatherall Tract and the Adams bed lands lease.

Given the evidence of the State’s intent in selling these lands as reflected in the Bush
Act, Weatherall’s intent to acquire an oyster tract, the statement in the deed that it
conveyed “oyster lands™ and the parties’ statements, actions and belief for over a
period of 103 years, we feel that a court would reform the deed in the vicinity of the
encroachment to reflect the original intent. A court should determine that the
Weatherall tract includes lands suitable for the cultivation of Olympia oysters, the
variety capable of being cultivated at the time the deed was executed.

SUBSTITUTION OF TIDELANDS:

Even if a court were to reject Taylor’s request to reform the deed based on mutual
mistake, the deed itself explicitly provides Taylor with the ability to substitute
productive tidelands for the tidelands that were actually conveyed, in the event the
tidelands actually conveyed are not suitable for oyster production. A clause in the Bush
Act provided that if lands purchased pursuant to the act proved to be unsuitable for
oyster planting, a certificate of abandonment filed with the Commissioner of Public
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Lands would entitle the purchaser to acquire another tideland tract for the purpose of

oyster cultivation. In the present case, that right of substitution is explicitly set forth in
the deed itself:

“It 1s expressly agreed that if from any cause any tract or tracts, parcel
or parcels of said land shall become unfit or valueless for the purpose of
oyster planting, the party having so purchased and being in possession
of the same ... shall be entitled to again make purchase of oyster lands

pursuant to the provisions of an act of the Legislature of the State of
Washington ....”

In 1935, the Bush Act was repealed by Chapter 47, Laws of 1935. However, the
repealing act provided that it was not to be construed as affecting any rights acquired
under the Act. In 1971, a prohibition on the State’s sale of tide and shorelands was
enacted. Chapter 217, Laws of 1971, Extraordinary Session, and as amended by
Chapter 186, Laws of 1974, Extraordinary Session, codified as RCW 79.01.470
(Gissberg Amendment). From that time forward, DNR has taken the position that the
sale of tidelands also includes the sale of the State’s reversionary interest in the Bush
Act oyster lands. This position reflects guidance set forth by the Attorney General in
AGLO 1981, No. 14. The Attorney General conceded that the substitution provision

was a “right” as opposed to a mere privilege, but interpreted the Gissberg Amendment
of 1971 as rendering no tidelands available for sale.

The issue of the Gissberg Amendment’s impact on the legal right to exchange
unproductive tidelands for productive tidelands under the Bush Act has not been
resolved by Washington Courts. While the Attorney General’s opinion will be given
some weight, an exchange of tidelands does not diminish the holdings of state tidelands
sought to be maintained by the Gissberg Amendment. A compelling case can be made
that a substitution, through which the state exchanges unproductive tidelands for
productive tidelands, fulfills dual legislative purposes by facilitating the shellfish
industry while maintaining state tideland holdings. An exchange simply shifts the
location of the tidelands and does not diminish the State’s ownership. In this case, the
State would gain tidelands easily access by the public in exchange for tidelands below
private ownership that can only be accessed by boat.

A compelling argument could also be made that if the Gissherg amendment attempts to
invalidate a Bush Act owner’s contract rights, it would violate the contract clause of the
Washington Constitution, Article I, Section 23: “No ... law impairing the obligations
of contracts shall ever be passed.” WasH. CONST. art. 1, § 23. Similarly, article I,
section 10 of the United States Constitution declares that “No state shall ... pass any ...
law impairing the obligation of contracts.” U.S. CONST. art. 1, §10.

It is well-settled that these state and federal constitutional provisions are coextensive
and are given the same effect. See, e.g., Tyrpak v. Daniels, 124 Wash.2d 146, 151,
874 P.2d 1374 (1994); Caritas Servs., Inc. v. Dep't of Social & Health Servs., 123
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Wn.2d 391, 402, 869 P.2d 28 (1994). “The prohibition against any impairment of
contracts is ‘not an absolute one and is not to be read with litera] exactness.” ” Tyrpak,

124 Wn.2d at 151 (quoting Home Bldg. & Loan Ass'n v. Blaisdell, 290 U.S. 398, 428,

54 8.Ct. 231, 78 L.Ed. 413 (1934)). But when a state interferes with its own contracts,
those impairments “face more stringent examination under the Contract Clause than
would laws regulating contractual relationships between private parties.” Id. at 151-52,

(quoting Allied Structural Steel Co. v. Spannaus 438 U.S. 234, 244 n. 15, 98 S.Ct.

2716, 57 L.Ed.2d 727 (1978)); Caritas, 123 Wn.2d at 402- -03)).

The court uses a three- -part test to determine if there has been an impairment of a public
contract: (1) does a contractual relationship exist, (2) does the legislation substannally
impair the contractual relationship, and (3) if there is substantial impairment, is it
reasonable and necessary to serve a legitimate public purpose. Tyrpak, 124 Wn.2d at
152, 874 P.2d 1374; Caritas Servs., 123 Wn.2d at 403, 869 P.2d 28; Carlstrom v.
State, 103 Wn.2d 391, 694 P.2d 1 (1985). However, even minimal impairment of
contractual expectations in public contracts violates the contract clanse where there is
no real exercise of police power to justify the impairment. Tyrpak, 124 Wn.2d at 156.
Where, through an exchange of tidelands the State suffers no net loss in State-owned
tideland area, it is difficult to justify such a substantial contractual impairment.

EQUITABLE DEFENSES

While equitable doctrines of laches, waiver and estoppel are not favored as against the
state, under appropriate circumstances, these equitable defenses will be applied. In the
only case reported case under RCW 79.02.300, which I realize you were involved in,
the court applied equitable estoppel principals to bar DNR from seeking treble damages.
Northlake Marine Works, Inc. v. State, Dept. of Natural Resources, 134 Wn. App. 272,
138 P.3d 626 (2006). Much like the fact pattern presented in Northlake Marine, DNR
officials have been physically present on the beach in question for years. Both DNR and
Taylors were under the belief that Taylors owned this stretch of beach. The fact pattern
here seems to warrant equitable relief.

It is clear that if Carl Adams or Taylors had known that the tidelands they were farming
were state lands, they could have exercised the right of substitution prior to the
Gissberg Amendment. Clearly, if the Gissberg Amendment somehow revoked their
right of substitution, Taylors have been harmed by the delay in discovering the issue.
The circumstances surrounding the deed to oyster land, and the fact that the state’s
aquatic land plate shows private ownership and the use of and private investment in the
tidelands in question by Carl Adams and Taylors for over 50 years, should have
substantial impact on a judge sitting in equity. If this were a dispute between private
parties, it is clear that the state would not be entitled to any recovery. Taylors have
invested years of their time, talent and resources in making this unproductive beach into
an extremely valuable resource. Equity should not allow the State to step in now and
seize the benefits that that Taylor has worked long and hard to create.
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TRESPASS DAMAGE ISSUES

In the alternative to waiving any recovery, we believe the State would not be entitled to
treble damages.

TREBLE DAMAGE CASE LAW

In the treble damages context, DNR has expressed a willingness to consider additional
informatien establishing that Taylor did not know, or have reason to know that it was
operating upon state-owned aquatic lands. In addition to the facts set forth in the
preceding section, facts set forth in this section bring Taylor within a category of fact

patterns where the imposition of treble damages has not been upheld by Washington
courts.

The treble damage provision set forth in RCW 79.02.300 is significantly qualified by a
paragraph providing that if, at the time of the use or occupancy of public lands, the user
or occupant did not know or have reason to know that he or she lacked authorization,
liability shall be for single damages. RCW 79.02.300. No significant case law
interprets this provision or provides clear guidance on its application. In the absence of
such case law, it is appropriate to turn to analogous case law interpreting a very similar
provision set forth at RCW 64.12.040. RCW 64.12.040 provides, in part, that in the
timber trespass context, where a trespass was casual or involuntary, or where the
defendant had probable cause to believe that the land on which the trespass was

committed was his own, judgment shall only be given for single damages. RCW
64.12.040 (emphasis added).

In drawing the analogy between RCW 64.12.030/.040 and RCW 79.02.300, Taylors
acknowledge that the “damages™ at issue in the present case are markedly different than
the “damages” at issue in a timber trespass. In the timber trespass context, the
trespasser did nothing to enhance the value of the property, and in fact removed all
valuable timber for the trespasser’s benefit. In contrast, Taylor significantly enhanced
the value of the property by planting shellfish, and took from the property only shellfish
so planted. Although the present issue can therefore be distinguished from timber
trespass situations, analogies that can be drawn from case law interpreting the provision
set forth at RCW 64.12.040 are useful in the absence of similar case law in the RCW
79.02.300 context.

Several distinct categories of cases have emerged in the RCW 64.12.030 and .040
context, and the judicial decisions with respect to each distinct category are essentially
uniform. Generally, the imposition of treble damages has been upheld where 1) parties
acted with knowledge or notice of ongoing or unresolved boundary disputes or in
reckless disregard of probable consequences or problems (See for example, Happy
Bunch, LLC v. Grandview North, LLC, 142 Wn.App. 81, 173 P.3d 959 (2007); Sparks
v. Douglas County, 39 Wn.App. 714, 695 P.2d 588 (1985); Ashworth v. Snyder, 94
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Wn.App. 1036 (1999), unpublished); 2) parties disregarded easily ascertainable
boundary-related data or indicators (See for example, Sherrell v. Selfors, 73 Wn.App.

596, 871 P.2d 168 (1994); Longview Fiber Co. v. Roberts, 2 Wn.App. 480, 470 P.2d
222 (1970)); 3) parties failed to take any affirmative action, as warranted by the
particular circumstances, to reconcile apparent boundary inconsistencies (See for
example, Smith v. Shiflett, 66 Wn.2d 462, 403 P.2d 364 (1965); Ashworth, 94
Wn.App. 1036); or 4) parties recognized that action to determine a boundary was
necessary, but took inexcusably erroneous action to determine the boundary, such as a
survey undertaken by an untrained individual who failed to begin the survey correctly
from easily ascertainable starting point (See for example, Henriksen v. Lyons, 33
Wn.App. 123, 652 P.2d 18 (1982); Blake v. Grant, 65 Wn.2d 410, 397 P.2d 843
(1964); Guay v. Washington Natural Gas Co., 62 Wn.2d 473, 383 P.2d 296 (1963).
Significantly, failure to obtain a formal survey does not, in and of itself, conclusively
support imposition of treble damages. Grays Harbor County v. Bay City Lbr. Co., 47
Wn.2d 879, 289 P.2d 979 (1955). The failure to obtain a formal survey is but one

factor, the reasonableness of which must be weighed in light of all other applicable
evidence.

In contrast, the application of treble damages has nor been upheld where 1) parties
acted in reasonable reliance upon informal oral agreements based on rongh estimates
and other parties’ related understanding of the location of boundaries, or parties acted
based on apparently reliable misinformation or an honestly mistaken belief regarding
property boundaries or ownership (See for example, Blake v. Grant, 65 Wn.2d 410,
397 P.2d 843 (1964); Birchler v. Castello Land Co., 133 Wn.2d 106, 110, 942 P.2d
968 (1997); Skamania Boom Co. v. Youmans, 64 Wash. 94, 116 P. 645 (1911); 2)
parties acted with the absence of knowledge or notice that the property belonged to
another, and in the absence of facts sufficient to put them on notice of another’s
ownership (See for example, Hawley v. Sharley, 40 Wn.2d 47, 240 P.2d 557 (1952));
or 3) parties acted in good faith and without any intention to deprive another of his
property, based on a preponderance of the evidence (See for example, Gardner v.
Lovegren, 27 Wn. 356, 67 P. 615 (1902)). The factual history at issue brings Taylor
within the second category of cases, where treble damages have not been upheld.

The treble damage provision set forth at RCW 64.12.030 has been consistently
categorized by Washington courts as a punitive damages provision. In Blake v. Grant,
the Supreme Court observed that “[o]ur statutory action for treble damages is in the
nature of a penalty.” Blake, 65 Wn.2d at 413 (citing Gardner, 27 Wash. 356).
Washingion courts generally disfavor punitive damages provisions. As such,
Washington courts interpret punitive damages provisions narrowly. Birchler, 133
Wn.2d at 110-11 (citing Grays Harbor County, 47 Wn.2d 879; Bailey v. Hayden, 65
Wn. 57, 61, 117 P. 720 (1911)).

In Blake v. Grant, the Court stated that “the rule is well established in Washington that
there must be an ‘element of willfulness’ on the part of the trespasser to support treble
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damages. Blake, 65 Wn.2d at 412 (citing Bailey, 65 Wash, 57; Harold v. Toomey, 92
Wash. 297, 158 P. 986 (1916); Fredericksen v. Snohomish County, 190 Wash. 323, 67
P.2d 886 (1937); Lawson v. Helmich, 20 Wash. 167, 146 P.2d 537 (1944); Mullally v.
Parks, 29 Wn.2d 899, 190 P.2d 107 (1948).

The punitive damages exception set forth in RCW 64.12.040 “reflects a legislative
intention to withhold punitive damages if the trespass was the result of an honest
mistake ....” Rayonier, Inc v. Polson, 400 F.2d 909, 920-21 (9th Cir., 1968). This
intent is further reflected in Washington Supreme Court decisions. /4. For example, in
Hawley, 40 Wn.2d 47, punitive damages were held to be improperly imposed upon the
defendant, who “inadvertently strayed or trespassed” upon the plaintiff’s tract, which
adjoined one of the parcels which he was clearing. /d. In Grays Harbor County, the
court observed that because the rule allowing a higher measure of damages in cases of
willful conversion is in conflict with Washington’s frequently expressed policy with
respect to punitive damages, it should be strictly limited in application to those
situations where the bad faith of the defendant’s act is proven by a preponderance of the
evidence. It should be shown that the defendant either intended to deprive the plaintiff
of his property, or, having knowledge of facts sufficient to put him on notice of the
plaintiff’s ownership, acted in reckless disregard of the probable consequences. Grays
Harbor County v. Bay City Lumber Co., 47 Wn.2d 879, 866, 289 P.2d 975 (1955).

Like the timber trespass statutes, RCW 79.02.300 provides for single damages if, at the
time of the unauthorized act or acts, the party “did not know or have reason to know
that he or she lacked authorization.” In the present case, Taylors had no knowledge or
notice of any ongoing or unresolved boundary dispute with respect to the line at issue.
Taylors did not disregard any easily ascertainable boundary-related data or indicators.
Taylors were not made aware of any boundary inconsistency that would have caused a
reasonable person to take affirmative action to formally reconcile the boundary.
Nothing indicated to Taylors that their historical understanding of the boundary and
historical use up to the line at issue was erroneous. Taylor’s reliance upon their
historical understanding of the boundary location was reasonable, and certainly falls
within the category of fact patterns where the imposition of treble damages has not been
upheld by Washington courts in analogous situations. The reasonableness of Taylor’s
belief in ownership is highlighted by DNR’s understanding. It is clear from DNR'’s
1997 letter and their aquatic land plate that even DNR believed that Taylors owned this
property.

Some have claimed that Taylors should have known they were farming state land
because they farmed more acres than were in the Carl Adams parcel. What these
individuals fail to realize is that Taylors did not manage the beach in question in
isolation. The encroachment area is less than 5% of the total land managed by Taylors
in Totten inlet. The encroachment area is only a small segment in a much larger farm.

Taylor owns or leases 9,775 acres of tidelands in Washington. Within Totten Inlet
alone, Taylor owns or leases 472 acres of tideland. Overall, Taylor owns 476 separate



-10- November 12, 2008

legal parcels, with 35 separate parcels located in Totten Inlet. The area of alleged
encroachment is only a small segment of 7.65 miles of tidelands in Totten Inlet that

Taylor manages. The segment in question is managed as part of an overall 1.6 mile
farm.

The years of active farming on the property supports Taylor’s belief of ownership.
Taylors knew of Carl Adam’s historical use of the property. In 1957, Carl Adams
secured a DNR lease for the purpose of constructing wavebreak structures in the
vicinity of the subject parcel (application number 05339, lease number 2053). The
wavebreak structures were located in the subtidal area. Significantly, the wavebreak
structures did not function to protect the upward reach of beach. Rather, the structures
were located specifically to protect the lower beach area currently at issue. Adams
would only have constructed the wavebreak structures if he believed that he owned the
lower beach area and if he were conducting activity on the lower beach to warrant its
protection. Adam’s lease applications provide evidence of his belief of ownership over
the land at issue. DNR correspondence indicates that the wavebreak lease was filed for
the lease of the bed lands of Totten Inlet, under the provisions of Chapter 164 of the
Session Laws of 1953. The correspondence indicates that Mr. Adams submitted a
permit from the United States Army Corps of Engineers, authorizing him to place wave
breaker boomsticks anchored in front of oyster beds at the location covered by the
application; that Mr. Adams submitted a drawing depicting the location of the area and
plarmed improvements; and that the location of the improvements were examined in the
field by department staff.

Mr. Adam’s application described the lease area as “sufficient tide lands in front of the
second class tide lands described in statutory warranty deed no. 517291, recorded in
Thurston County Auditor’s Office in Volume 272 at Page 332.” The boomsticks were
to be anchored in approximately 5.2 feet of water at mean low or low tide. The
application notes that the location of the boomsticks was within a ten foot wide strip
parallel to and below the water line of extreme low tide.

In a separate document associated with the lease, Chief Engineer M E. Bowler’s report
to the Commissioner of Public Lands states that “... [t]he abutting tidelands in front of
said sections 4 and 5 are included in a tract conveyed for the cultivation of oysters in
accordance with the provisions of Chapter 24, Laws of 1895 through deed issued to
H.R. Weatherall September 11, 1905.” The Thurston County Auditor, by letter of
September 26, 1956, submitted a certified copy of Adam’s deed, dated March 9, 1953,
showing him to be the record owner of the abutting tidelands. Adams, by affidavit
dated September 28, 1956, declares that he is the actual owner of the abutting tidelands.
Adams states that the lands are wanted for placing wave breaker boomsticks anchored
in front of oyster beds for a term of 5 years and that there are no oysters or
improvements on the desired lands.
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It is also significant that the tract at issue is an anomaly when compared to Taylor’s
other Totten Inlet tracts. The modern survey locates the subject parcel in the upward
reach of the beach. As previously noted, this is highly unusual for Bush Act parcels.
For all the reasons previously noted, the encroachment area would normally be
included in Bush Act parcels. In the vicinity of the Totten Farm, beaches are generally
well-sloped, and the metes and bounds description of such lands is generally understood
to encompass the lower lying lands suitable for Olympia Oyster cultivation. The
adjacent lands that Taylor owned when it purchased the Adam’s tract are owned to
extreme low tide. The present issue seems isolated to a portion of the Weatherall tract.

Bush and Callow Act lands are also very difficult to locate. Unlike second class
tideland deeds, which by implication deed to low or exireme low tide, Bush and Callow
Act deeds describe the property through metes and bounds descriptions that are not
readily susceptible to application on the ground. Without a known starting point,
usually a non-existent meander corner, there is no easily ascertainable method of
locating the described land.

Taylor’s failure to obtain a formal survey is not in itself evidence of bad faith, and is
reasonable when viewed in the specific historical context. Grays Harbor County v. Bay
City Lbr. Co., 47 Wn.2d 879, 289 P.2d 979 (1955). Taylors acted in reliance upon oral
representations made by the seller, Carl Adams, and acted in reliance upon the existing
boundaries to which Carl Adams farmed. Taylors had no knowledge or reason to
believe that the property belonged to any other party, nor is there any showing of any
intent by Taylors to deprive any other party of their property. Due to expense and the
difficulty of tidelands surveys, shellfish growers have generally relied upon historical
locations of farming activity and representations by sellers and adjacent owners with
respect to boundary locations. Formal surveys are only conducted as necessary to
resolve issues or questions that arise with respect to such boundaries. Even surveyed
boundaries are notoricusly difficult to maintain; the hostile saltwater environment
makes it difficult to maintain physical boundary markers in tideland areas. Metal

markers tended {0 rust and deteriorate, and wooden markers tended to break off or
wash away.

The period of time being investigated by DNR has been limited to the last three years
based upon the Statute of Limitations. Applying the RCW 79.02.300 test, the question
becomes what Taylor knmew, or should have known, during the last three years.
Taylor’s management and use of the land at issue during that time was directed and
overseen by Paul Taylor. Paul is the President of Taylor Resources, and acts as the
manager for Taylor’s hatchery, nursery and tideland operations. Paul has actively
worked Taylor’s tidelands in Totten Inlet since 1973. Paul knew that his father
purchased the particular portion of property at issue when Paul was a freshman in high
school. At that time Paul began working the beach and became very familiar with the
operations in the vicinity. The locations of planting and harvesting operations were very
obvious to him based upon visual observation of the beach. The boundaries were so
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obvious to Paul that he never had any occasion to revisit the langnage contained in the
deed, nor any associated acreage reference. The tract became one of many managed by
Taylor in the immediate vicinity, and Taylor was at no time put on notice that the
tract’s historical boundaries were incorrect.

As further evidence of the belief that they owned the beach; Taylors used this particular
beach as a showcase for their operations. The diversity of shellfish grown on this
particular farm made it ideal to showcase such operations. Many representatives from
state agencies, including DNR and DOE have visited the site to observe the operations.
State agencies have conducted studies and evaluations on the beach at issue, and the
beach is frequently utilized for tours. The tours include the press, public, senators and
representatives. If the Taylors had any reason to believe that they were trespassing on

state land, it seems they would not have showcased their operations on the site in this
manner.

In sum, the facts do not appear to support imposition of treble damages.

DAMAGES/BACK RENT CALCULATIONS

Separately, we have reviewed DNR’s back rent calculations contained in your October
27, 2008 letter to Billy Plauché. While we accept several of your and Mr. Schreck’s
revisions to our original calculations, there are two areas (in addition to the general
discussion of treble damages, addressed above) with which we disagree.

Oyster Rental Calculations

As an initial matter, we note that the complicated production based rental system DNR
is using to calculate back rent in this instance is not a system that, in Taylor’s
experience, DNR has used with regard to typical oyster rent calculations. Rather,
Taylor’s experience has been that DNR has used a flat per acre rental fee for oyster
lands. In Willapa/Grays Harbor, the rental rate for Class I oyster lands (very
productive ground) is currently $158.03 per acre per year. Using this rate, if the area
of oyster ground on the Totten site totaled 20 acres (the area of oyster production is far
less), the total back rent for the past three years would be less than $10,000. We
believe this sort of flat rental rate calculation is far more representative of DNR’s
leasing practices on oyster lands.

* With regard to DNR’s efforts to estimate a production based rent for oysters that spent
a portion of their lives on the Totten Tidelands, you have indicated that DNR is not
willing to accept Taylor’s survival rate of 18% for Kumamoto oysters and 21% for
Pacific- and Virginica oysters. Mr. Schreck has indicated that he believes that an
appropriate seed survival rate would be in the 50 to 80% range.

As explained in Mr. Plauché&’s September 8, 2008 letter, the seed survival rates Taylor
used are based on the actual figures for the entire Totten farm. To arrive at these
figures, we compared the total seed placed on the Totten site to the total oysters
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harvested from the site two years later. While we recognize that the survival at the
Totten farm is low, that is related to specific factors on that site, such as a significant

crab population (and a resultant high predation rate). In addition, Taylor’s use of grow
bags for Kumamoto oysters is a fairly new phenomenon, and, as with all new
techniques, mortality rates are higher as we learn how best to manage this growing

method. We Delieve that the mortality percentages used in Mr. Plauché’s letter are
accurate,

We also note that, from Taylor’s experience, Mr. Schreck’s suggesied 50 to 80%
survival percentage significantly overstates survival. As evidence of this fact, we have
attached a spreadsheet calculating survival percentages for our Eld Inlet and Oyster Bay
farms, two farms that we consider very good growing areas. You will see that, when
looking at seed survival over a 5 year period, the average survival at the Oyster Bay
farm was approximately 30% and the average survival at the Eld Iniet farm was 42%.

Geoduck rental calculations

We also disagree with the total acreage figure DNR used to calculate the geoduck land
per acre rental rate. DNR apparently used a 17.1 acre figure for the total geoduck

acreage used. Applying a $1,158.33 per acre rental rate over a three year period, DNR
calculated a total land rental rate of $59,422.33.

However, the square footage figures shown on the aerial photograph attached to Mr.
Panesko’s letter show a total of approximately 7.5 acres of geoduck culture on these
tidelands (including unseeded geoduck tibes). While we recognize a potential need to
even boundaries and/or provide some “buffer area” around the geoduck planting areas,
adding almost 10 acres (more than doubling the acreage of the existing plantings) is
excessive. Indeed, as DNR’s aerial photograph shows, much of this excess area is

being used for oyster cultivation, for which DNR is separately charging a rental fee
based on oyster production.

We believe that the maximum additional acreage that can justifiably be included in the
geoduck acreage totals is approximately 2.5 acres, or an acreage that brings the
geoduck acreage area up to a total of 10 acres. That eguates to a total three year land
rental for geoduck areas of $34,749.90.

CONCLUSION

In the interest of resolving this situation, Taylor would consider a settflernent modeled
after the decision in the Northlake Marine Works, Inc. case. Taylor would pay back-rent
payments for the three year use-period at issue (un-trebled), on the condition that the
implied lease can be formalized with respect to shellfish currently planted on the subject
property, and with the expectation that the State will negotiate with Taylor in good faith
to formalize reasonable lease terms with respect to future operations. Should DNR



- 14 - November 12, 2008

choose to accept this proposal, Taylor will agree to forego claims with respect to deed
reformation and the right of exchange issue. We would ask that you please consider the
information regarding back-rent calculations presented in this correspondence in
reaching a final figure. Thank you for your time and attention,

Sincerely,

ROBERT W. JOHNSON
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Declaration of Paul Taylor:

Paul Taylor declares as follows:

i.

O]

(F%: ]

I am the President of Taylor Resources which owns and operates all of Taylor
United’s tidelands including what we refer to as the Carl Adams tract which is
involved with the encroachment issue with the Department of Natural Resources.
1 am the manager of the hatchery, nursery and tidelands.

1 am personally involved in the daily operations of the tidelands from brood stock
to harvest. | am responsible for management of the planting of shellfish crops and
utilization of the various tidelands. I have been working on the tidelands since
1973 and directly responsible for the tideland management for the last 13 years.
During the time period being reviewed by the Department of Natural Resources, |
made the decisions on what shellfish to plant in what lacations. This included the
decisions relating o the tidelands where the encroachment was discovered.

Taylors owns or leases 9,775 acres of tidelands in the State of Washington
consisting of 476 separate legal parcels. In Totton Inlet, we currently own or
lease 473 acres of tidelands. That acreage is made up of 35 different parccl'z
That translates to 7.65 mlles of beach in Torten Inlet.

I dlstmgulsh between two dlfferent rypes of t]delands The first 1 call tide flats.
Tide flats are usually at the end of a bay and are large areas of flat tidelands

exposed at low tide, Beaches, on the other hand, are located along the edge of
bays and inlets and are steeper than tide flats. The area in question consisis ofa . -
beach a]ong Totten Intet,

'Most of our:. ho]dmgs in Toﬁen lnlet are Bush Act T}de]ands The Bush Actwas a

purpose of growmg oysters. The 1eg1slaturc wanted to promote the shc]lﬁsh

“industry: At that time, the only oyster in the South'Sound was the Olympia

Oyster The Bush Act tidelands therefore consisted of the tidelands suitable fér
growing Olympia Oysters. The Olympia Oysters grew only in tidal pools or on
low interlidal areas. The Bush Act tidelands are usually low on the beach.

The Totlen Inlet 473 acres are managed as two farms; one we caIl Oyster Bay,
and the other the Totten Farm. The Oyster Bay tract has beaches and tidal flats,
most of these grounds are parceis that are bounded by State ndeiands The Totten



10.

11.

Farm is beach land which we believed, prior to this issue coming up. that we
owned, with four exceptions, from high on the beach to an extreme low tide.

The Totten Farm is managed as a whole and not by the individual parts. The
Totten farm is about 1.6 miles of beach. We plant the beach with patches of
shellfish where they are suitable to he particular species. We measure the
segments in square feel, bul Thave never added up the square feet of beach that
we are using and compared it 1o the description of the property.

The Carl Adams beach which is at issue was originally part of the Weatherall tract
purchased from the State in 1903. Taylor ownership or conirol over the
Weatherall tidelands has come in stages. My father originally owned the portion
al the Weatheral] tidelands south of the encroachment area. This portion of the
beach is owned in most cases to extreme Jow tide and in some places beyond.

The Carl Adams beach is a separate segment of the Weatherall tract. This is
penerally where the encroachment was discovered. My father and his partner
purchased the Carl Adams beach in' 1969 and incorporated it into the other
Weatherall fideland tract. Since the purchase, the Carl Adams beach has become
an indistinguishable segment of a much longer beach. I never looked at the deed
{o the Carl Adams property until this problem was discovered. '

Bush Act deeds were written with courses and distances which are very difficult
to follow. The beginning point for the description is a meander corner. Until this
controversy, | believed we owmned the Carl Adams tract the same as the rest of the
Weatherall tract; between high tide and extreme low tide. :

The shellfish industry has noi generally had their tidelands surveyed. The SUrveys
were expensive and usually not needed.” When we buy tidelands, the party who
sold the land would point out what they were selling and we would farm that area.

If a neighbor complained, we would iry 1o work out:an agreement or, in rare
cases, have the property surveyed. ‘Tideland suryeys are very difficult. The tide

has 1o be right and survey stakes

stakes don’t stay in place like upland stakes. Ttis

virtually impossible because metal stakes rust, and debris in the water breaks

wood stakes oftf. e

_In all the years | have been involved in the business; | have never seen & situation

fike we discovered with the Carl Adam’s land where the Bush Act tidelands were

high on the beach. Itisclearto methat a mistake was made régarding thése

tidelands. The deeded Bush Act tidelands in the area of the encroachment consist
of a rocky, high energy beach. The beach is not only not suitable for Olympia
Oysters, but until very recently with new techniques, was not suitable for any

shellfish production. Even with modern bag culiwge, much of the Carl Adam’s
beach is simply unsuitable for shellfish production. It is too high on the beach.



13. If Carl Adams had known about this problem he could have exchanged the
unproductive ground for the ground he was farming under the Bush Act deed. If
my [ather had known about the problem he could have purchased or exchanged
the tidelands with the ones we were farming. It is my understanding that this
oplion is no longer available.

14, In reviewing the record regarding the Carl Adams tract: The Car] Adams tract is
described as being adjacent to the wave breaks he constructed on land Jeased from
the state. When we purchased the wave breaks they were being maintained. The
wave breaks were located right at the sub-lidal boundary.

13. The wave break that Carl Adams constructed and maintained protected what we
now know 1s the area ol encroachment. The wave break would have only
prolected oyslers placed on the state tidelands. The wave break would not have
protected the area surveyed as the Carl Adams tract. The lease described the
wave break land as being adjacent to the Carl Adams tidelands. The modern
survey shows that the wave break is hundreds of feet from the deeded tidelands.

16. Until recently, there was never-any concern expressed to Taylor that we were not
farming our own land. This was our show off beach. The Totten Farm was used
for a broad range of shellfish cultures and was the one used as our main tour stop.
We have taken hundreds of visitors to this beach including representatives from
IDNR and DOE. We have taken senators and representatives on tours of that
beach.

17. Cart Adams farmed down 10 extreme low tide. We have farmed the Carl Adams
beach 1o low tide since 1969. We believed we owned 1o low tide and nobody ever
questioned our use of the beach until recently.

18. Some have said we should have recognized the problem because of the acreage
-discrepancy or because we use GPS. As previously stated, 1 have never added
up the acreage that we are farming, crops have different rotations and a different
foot print each time they are planted. The area of encroachment was just a part in
a much larger beach. It represents only about 5% of thie total tldc]nnds that make
up our Tolten Inlet I"armb

1 DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE
STATE OF WASHINGTON THAT THE FORGOING 1S TRUE AND. CORR_ECT
TO THE BIZST OF MY KNOWLEDGE AND BELIEF. '

~D St 5osavas s :’)
Dated this® __53._»1:]'1)’ of November, 2008 in Shelton"Washingion

Qws\ \h

Paul Taylor
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Declaration of Justin Taylor:

Justin Taylor Declares as follows:

1.

~a

I am one of the founders of Taylor United and was involved with the purchase of
the tidelands which are involved with the encroachment issue with the
Department of Natural Resources.

My family has been involved in the shellfish indnstry in Totten Inlet for many
years. My grandfather was in the oyster business. Iunsed to work Totten Inlet
tidelands with my father. Prior to World War II, the Olympia Oyster was the only
oyster in the South Sound. Before the war, pollution from the ITT Rainier pulp
mill had pretty much wiped out the Qlympia Oyster. During the war the pulp mill
was closed down and the Olympia Oyster began to come back.

. Right after the war I purchased a tract of Bush Act tidelands to go into the oyster

business. Once the war was over the pulp mill started back up it killed the
Olympia Oyster and I was out of the oyster businsss.

I started working with a partner Masao Okada to bring Pacific Oysters to Totten
Inlet. The Pacific Qysters were just starting in the Willapa area but there was a
great deal of resistance to bringing them to the South Sound. I started buyingup
other Bush Act lands in Totten Inlet since the Olympia Oysters were pretty much
wiped out by the pulp mill and I believed the tideland was a fairly good value.

. Most of the tidelands I purchased in Totten Inlet were Bush Act tidelands. The

Bush Act lands were specifically for the purpose of growing the Olympia Oysters.
Olympia Oysters grew naturally on the lowest portion of the tidelands, The
Olympia Oysters were very heat sensitive and tended to grow very low on the
beach. Becanse of the nature of the Olympia’s habitat, they needed deep water.

In the 1940s and 1950s there were not a lot of residences on Totten Inlet. In 1958
there was a terrific set of Pacific Oyster in South Sound. The oyster originally set
high on the beach near the bamacle line. The oysters had fo be moved down on
the beach to be able to survive. I first met Carl Adams in the early 1960°s when
he was still working the set from 1938 along with Japanese seed he had imported.
He continually moved the oysters from higher beach to the lower beach where
they would survive. The wave action would move them back up the beach. He
was working the beach as his property from the barnacle line all the way down to
the low tide line. He had wave breaks installed just off the low tide line. The

wave breaks protected only the lowest part of the tidelands from the prevailing
winds.



7. Some years later, we purchased some of the original Carl Adams tidelands from
Lighthouse. Lighthouse had purchased those lands from Carl Adams. The
Lighthouse land adjoined Carl Adams other remaining tideland property and I
developed a good friendship with him, During all the years that I knew him, he
worked the beach from the high tide line all the way down to the wave breaks. We
also worked our beach from the high tide line down to low water.

8. In 1969, Carl Adams was getting older and wanted to get out of the Oyster
business. Masao Okada and T went together to buy Carl Adam’s tidelands and
started farming it together. We farmed the same area of land as Carl. The oysters
grew best low down on the beach. The deep ground is very good. When we

purchased the rest of the Carl Adams piece it was contiguous to us and just added
to the area we were already farming,

9. Shellfish farming is not like traditional crop farming. Some areas like Mud Bay
or Qakland Bay you might have square flat plots of shellfish. Inbeach areas,
such as the area of Totten Inlet where Carl Adams land was, the land is fairly
steep. On the steep land you plant more in patches that are productive. You have
to avoid streams and points that are too wind swept. You end up with patches of
beach were you plant. 'We never really paid any attention to acreage.

10. When we bought the Carl Adams land we also took over his leases with the state
for the adjoining bed lands for the wave breaks. At that time those wave breaks
were in good shape. That area is really wind swept. It became more and more
difficult to get boom sticks and keep the wave break maintained. Afler several

years we just let the lease go. We always believed that the wave breaks were
adjacent to our tidelands.

11.1was very surprised to see the map where the desded Carl Adams Iand was.
Someone obviously made a mistake when they drew the deed to that beach.
According to the new survey, there is no way you could grow Olympia Oysters on

that beach. On most of it you could not even grow Pacific Oyster even with
modern bag culture techniques.

12. I have bought many acres of tidelands in my life. One thing, surveying tidelands
is much more difficult and very often the starting points can be in deeper water.
In the time I was involved in shellfish farming, we never had surveys done before
buying or even after buying, The lands were often less valuable than the cost of
the survey. Maost boundary disputes where settled between the owners by
agreement, I can remember only one time we had a dispute with another oyster
~ farmer and got a survey to resolve the issue.

13. For the most part we worked to the line where the person before you worked.
Only one incident with Bishop where you agreed to disagree and both not work
the area. Years Jater a survey was performed and a lawsuit resolved the dispute.



14. The common practice over all the years involved people farming the footprint of
their predecessor and that was it.

15. On Carl Adams tract, someone made just made a mistake; nobody would want the
land that comes out of the recent survey for shellfish.

I DECLARE UNDER PENALTY OF PERTURY UNDER THE LAWS OF THE STATE
OF WASHINGTON THAT THE FORGOING IS TRUE AND CORRECT TO THE
BEST OF MY KNOWLEDGE AND BELIEF.

Dated this/ § _day of November 2008 in Shelton Washington,

( = WMP

i{ Taylor
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LEASE—TIide Lond . . i e mraza

DUPLIUATE

THIS LEASE, Made and entered imto this. 10th doy of _Roseber . , A D951 -

by and batween the State of Washington, party of the first part, and

CARL, ADAMS , party of the second port,
WITNESSETH, That for and in consideration of the sum of Thirty snod nafl00 .. . .
— e (379,00 _) Dollars per yenr, to be poid to the Commissioner

of Public Lands of the State of Washington yearly. in advsnce, and in congiderction of the covenants

hereinafter confuined, the State of Weshington doth lease, demise and let unto the party of the sec-
the bed of able waters .
an‘B- xixr,

il el 2

County, State of Washington, ond described ns follows, towit:

ond port situate in.... Thureton

That portion of the bed of Totten Inlet, ounsd by the State of Wsshington,

in fronot of govsroment lot 2 and the south ¥ of government lot 1, section 4,
goveroment lots 2, 3 snd 4, section 5; govermmant lota 2 and 3 and tha esst } of
- governmeat lot &4, ssction 8, all in township 19 worth, range 2 west, W.}., lying
weskerly of the line of extrems low tide and emsterly of a line which ie 10 faat

westerly from sad parallel to said line of extrema low tide, with & frontage of
119 lineal chaios, more or laas. ’

This lease is issued pursuant to the provisions of Chapter 164 of the
Session Lava of 1953 and is subject to all of the provisions of said Act.

far the period of Pive

(——-m—...) years from date of this instrument.

+As g {urther consideration the folewing covenants ore mutually agreed to:

Tha payment of the cbove mentlonsd ennual rent to the Commissloner of Public Lands of the State of Washington
yearly in ndvance 5 of the essence of thie contract, 2nd the some shall be, oud 1o, o conditign precedent fo the execution and
tontlnuonee of this leogs or wny Tights thereunder, opd if anld annusl rent shell not be pald on or befare the dote when dusg,
this lense shail be null and vold,

The State of Washington resecves the right to spprove ony sasigoment of the whole or any tnterest iz and 1a the within
leasehold. .

The lands hereln shall not be ofered for sale exespt upon applicailon of lessee, who oholl have preforence right to
f:-‘.lnnnu at highest rate hid: Frovided, however, and these rights ere conditioned that leasee shall keep hig lense in good atand-
B

AM imgrovements plactd vpon snid land by the lessee, capoble of removal without duma%e_tu the land, where the lang=
iz ¥iclded 1o the state prior to sny epplication o purchase said lend, may be removed by the lessee, or at hls option mey re-
main on the land gubject to purchose ex hire, ond thin lesse is gronted according to the provision of an act relaﬂn&tu leese,
ete., of state lands, approved Morch 16, 1867 (us amended by section % of an act approved Mareh 13, 1858, and ncls amend-
atary thereo! and supplemental therete),

AY piting or other improvements placed upen the nbove described lapds shall stisch to snd hecome a part of the
realty unfess moved or sold under the provision of the seid act relating to lease, ete., of stite lands, appeoved March 14, 1887,
and ari!.-: amendatnry thereo? and supplemental thereto within tbree yeara after terminotion by surrendec or limitation of Jease
ar re-lease. .

No statutary right vested In leasee I8 wolved hereby, ond lessen expressly agrees to all covenants hereln and binds him-
self or themselves Jor the payment of rend as herelnbetore set out .

THBE STATE OF WASHINGTON,

Witnesaes as to Legace;

M_&m@, ByZ._-. g
R Commlssioner of Public Lands,

Legaee.

P. 0. Address ...620_GCarlyon Avenus

#. T Lo 403 Rey.) —=3-40—1M. 33747,

s e ve— e DA YR A, Washington. .



DEPANTHENT OF HATURAL RESOURCKS
Qfiice of Commissicner
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In re Application Mo. 5339 by w
Carl Adsms for the Laase of B ORDER

the Bad of Havigsble Ustars -

-

*

*

in Tharstoa County Gatober 10, 1957

 E A EEEREE R EERERER N
It lppl'srtn; to the Comsisaioner at- this tine that Application No.
3337 was filed in this olfice by Carl Admas for the lesse of the bad of navis
gable waters of Toiten Inlet in froat of goveroment lots 1 and 2, asction 4,
goveromeat lots 2, 3 and & paxtion 9! govermoent lot d,.lmtion 3, and govern=
ment lot 2 snd a portion of govaroment lote 1 gnd 4, section §, all in tovaship
19 oorth, rangs 2 :lllt, W.H., io Thurston County; that said uppl.-ian.iqn was
£41ad under the provisions of Chapter 164 of the Gassion Lawe of 1953; sad
It further sppasring that the Ippliu.lni: has aubmitted a paxmit frowm
the United Btatas Army, Corps.of Enginssra, suthorizing him to place wave
bresker boomsticks :lm.lmnd in'front of oyatar bada ac the location coverad
by this spplication} and ip idldi.l:iau to tha Army permit, the applicant has
submitted a draving showing tha lnuttc;n of the area and the improvesants
which are planned for coustruction therson; that the propsrty has besn ex-
amined in tha ficld gnd it haa besn determinad that ¢ felr annual :mt;l for
a S.-yur lasse ,u.mld be $33.00; sad the Cowmissicuar baing fully advisad, it
in therefore
UNDZRED and n:nmm that Application Ko, 5339, Eiled by Carl
Adatiy s hepsinsbove met forth be sud the same Ls hersby spproved and thet a
legse ba Laxsued for & term of 5 years, the asnusl reatal to be §34,003 the
ares to ba {ncludad t_heui.n belng mors particularly described as follows:
That portion of tha bed of Tottan Inlst, ownsd by the State of
Washington, in front of governmant lot 2 god the south § of govean=
mant lot 1, section 4 goveroment lots 2, 3 and &4, ssccion 3§
. geveroment lots 2 and 3 and the east § of goveromant lat 4, section
8, sll in township 19 north, rangs 2 west, W,M:, lying westexly of
the ling of antrese low tide and easterly of a lina vhich ia 10

fust vesterly frow gad parallal to said lice of sxtresa low cids,
with a frontage of 119 linesl chains, mors or less.

Tha sbove desoribad tands have an ares of 1.8 scras, moxs or i
B e T T T T R T R e e T T O e S e 7
leag, . bt
gETREEED

Dated this 10th day of October, A. D., 1957.

Cl

b . BERT L, COLK, Gommisslgnazr
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; Application to Lease 88} Shore-er-Oyster . Lands
£ D e e A B TS
To the Commissioner of Pt a% C%%%ﬁn- m""’,ﬁﬁgﬁmmﬁ@

I, algrl Addmsm

: yOf e Mympla _ Wash,
do hereby apgly to lease tho ain tract of. 7“;"—6/6 £ / land of the__JLu:/ clasy situated in
__‘a?_’ﬁjtz.afz_za__ < County, Washington, particularly deseribed os jollows, to WHT ™,
Sﬂﬁﬁiﬂi.em:_:iie._landﬂ,.iu_,..ﬁmm_nﬁ_thua&und.,claaa_ti.dn_landa._danuihad._in_ﬂnamm - €
Warranty Deed No. 517291, recorded in Thursran Gounty Auditnzls 0ffics in.Volima-272 at.-
Eﬁsg..l&l.._a_phqtq&:.atic_;nmf_whi:h_in_a\nmﬁhe.d_ha:em,."iouha.purp.nsg_uf_plaqina
wave_bhrasker hopmaticks_which would be snchored in spproximately 5.2"' of water at mean
low.or lew.tide. sg per sketch attached,

ol ] -7‘-/::.”' /”.‘Lﬁ /'2’1/ — _u.:' e -,4,'_;\: :”;ﬂ’:? "?; <3 d’:.-/lh/ﬁi ] :';‘- . -.-_f"“r""
b £ ‘t?.—; v A2 "1! 'Jm&rf(v'm_.: B imor 2ot 2 N B AL Ln

L AN A ' r
53}’1"/? V- ' ce v An ;;'c:?rq//e/ ,7: .f-!./ra’ /c’/a-:u }"é S i

af IP‘,'( X rersy = A cr) Pl
f
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L

“.’fi. 5"{.“1 f

<
Leo ng S HE 2 . .
. o ; Lo A ~1
Lo i / P il /FQ—;.. LYl ﬂ?')d,n'r: fL .-‘f_nu'%::.’ oLt et / .u’iL

e Y
t’/{ e )i Jg T Zn -;-aafz-{ih./n-/r‘:/}: ) _Azuf_rﬁm (}nm
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7

Tor placing wava hresker Boomstlcks anchored 1o
For what purpose are the lands wonted?.. Totten Inler do front.of Cyster Landa

Far how many years is the lease desired? 5. yeers
Ave you the owner of the obutting uplonds?__ 20d class tide lands
If not, give nome end last known P. O, address of sueh owner.. 37532

P

Are there any oysters or clams on these landsy. no i

Are there any improvements on the lands covered by the application? a0
If so, state character and volue of WM mm===== )

By whom are the improvements cleimed?, smrsmes

Are the londs located in front of, or within two miles of the corporate limits of any city or town? B2

Are the lands located in jront of any lands reserved by the United States for military, lighthouse or other
public purposes? ne_ -

Are the lands located within u.. Port District?

no

Are you a citizen of the United States or have you declored your intention to become such? _¥88

Dated ot 8lympia , Washington, this'__z_ﬁ_f...... doy of_._ﬁ"___...._...‘,_‘._.,.., 1956,

(Sign here) P
Ten dollars Must AmumﬁmW
P.Q. Address 620 Carlyop Avenue
Olympia, Weehington
iCity} (Stata)

NOTE—AI remittences should bhe payable to Commissioner of Public Londs,

oF 2T

ot
tur &ltld“-



Septesbar 23, 1957

Hrs Carl Admee
620 Cerlyon Avence

Olywta, Washington

Dear Hr. Adaws:

Thig Is In comectlon with your Applleation No. 5330 to leaze
8 portion of the bed of Totten Inlat In front of Sestion b,
#ad portloss of Sections 5 end 8, Towishlp 19 North, Range

1 Vgat, V.M, S ' '

W6 have resppreised this area and we will lssus you a jease
for # perlod of five yeare ard the charg. therefar will be
$30.00 per ysar plus a $2.00 fee, or a total of $32,00,

You hm‘iﬂo.ﬂo on deposit umlar this sppilcation and if you

will arrdnge to forwerd a remlttance of $22.00, the lecie
will be prepared. . ‘

Yours vary tru.iy.
BERT L. COLE, Commissloner

By

W, E., BOWLER, Supervisor
Civil Englnesring Division

MEB:ps
AL=5339




¥e, farl Adams. _
_ ( 620/Caxlyon Avenus

J’“ 0[. 1s, W¥ashington
ul Deap Mr, Adams:

\! " Reference 1z made to your Application
\ No, 5339 for ths l¢are of the bed of navigable

“ watars in front of certain uplands on Tobten
v J.
S\ . L R
1 ‘ We will ismie a lease for a period of
_g;x%m as requested, and the cherge will
' he $120,.00 per yoar, The first year's rental to-

Inlete :
gethey with the fae five 1suing the lease wlill
© be $122.00, You have §10.00 on deposit under
. thiis application and 1f you will arrange to for-
werd an additlionml remittance of 3112,00, the
legre will be prepared, -

Very truly yours,
OTT0 A, CASE, COMMISSIONER

Prank O, Sether
Agaistant Commissionss

FO8/4r
4pp. 5339

{/‘ . h élp £ o €5V
N R / 50 i

A R ”’/‘:‘W)D 2
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3o, 2038 —ioB I 0 REE T OF ENGINEER
STAT]‘Z;. OF WASHINGTON

OFFICE OF ’ .
COMMISSIONER OF PUBLIC LANDS Olympia, ..28.cemben 513956

To the Honorable Commissioner of Public Lands, Ol'ympicr. Wash.:
| Sm: I herewith submit the following report on Apphcation No. 5339 by Carl Adams,
620 Carlyon Avenue, Qlympla, Waahington to lease the bed of navigable waters
of Totten Inlet in front of government lots 1 and 2, section L, government
1ots 2, 3 and a portion of government lot u,.section 5 and government lat 2
and e portion of government lots 1 and ly, section 8, =1l in township 19 north,
.raﬁge 2 west, W.M,, located on Totten Inlet about 8 miles northwest of Olympla
4in northwestern Thurston Countye .
The abutting tidelands in front of s&id sectlon 8 are {ncluded in a |
trect convayed for the cultivation of oysters 1n accordance with the provi~
ston e e
gﬁﬁ@%%ﬁﬁgﬁﬁéﬁéﬁﬁﬁ The abutting tidelands in front of said sechions, u end 5

are included in a tract conveyed for the cultivation of oysters 1ln accordancs

slons of Chepter 2ly, Laws of 18953¢£§¢$. {05

wlth the provisions of Chapter 21y, Laws of 1895 through deed 1 ssuedEREE
%gﬁ%&eréglvlﬁ‘@egﬁgggaﬁdlgf L008syThe Ded of Totten Inlet in front of the above

gectlions heve not been affected by any transactlon and are open.

' The Gounty Audltor of Thurston County, by letter of.Saptembef 26,

' 1956, submitted e certified copy of the applicant's deed, dated March 9, 1953,

showing him to be the record owner aof the abutting tidelands.

SRS %@@;éaqug@,::é

lEEiat

g£m$’%ﬁﬁﬁ%acﬁﬁﬁﬁﬁﬁﬁ§iﬁﬁﬂ
The applicant hes submitted a copy of a lebtter from the U. 5. Army
Corps of Englneers dated September 2L, 1956 giving their approval of -the
proposed work,
The applicant states that the lands are wanted Tor placing wave

breaker boomsticks anchored in front of oyster beda for & term of 5 years and



Applicatlon No. 53139 ' - December 5,

that thers ers no oysters or improvements'on the desired lands.

AJA:bm .
App. 53

The description follows:

That portion of the bed of Totten Inlet, owned by the.
State of washlngbton, in front of government lot 2 and the
south & of government lot 1, section li; government lots Ei
3 and ﬁ, section 5; government lots 2 and 3 and the east 3
of government lot L, ssctlon 8, ell in township 19 north,
range 2 west, W.M., 1lying westerly of the line of extreme
low tide and easterly of s line which 1s 10 feet westerly
from and parallel to sald line of- extreme low tide, with a
frontage of 119 . 1ineal chains, more or less.

NOTE: The above described lands have an area af 1.8
acres, more or lesd.

“Respsctiully submlt ted,l

M. E. BOWLER
Chief Engineer

MY
394 H

1956
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We the underﬁigned, Carl Adams and Beda Adems, do hereby declare
that we are the owners of certain tide lands of the second class situated in
Thurston County, State of Waghington, and described in Statutory Warranty Deed '
No. 517291, Recorded in Voluﬁe 272 at Page 332, in the Thurston Coumty Auditor's
Office at Olympia, Washington, a photostatic copy of which deed is attached

hereto.

'/ﬂ¢¢r jﬁauidfi;; CZZ;ff;/u14>ﬂ_/’
Dated at Olympia, Weshington, this ,?" zy day of _/ 2 s« s
1956. .

Witness
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WASHINGTON STATE DEPARTMENT OF -
Natural Resources : JENNIFER M. BELCHER

Commissioner of Public Land’s

August 7, 1997

Buzz and Julie Walker
2723 Hillside Drive
Olympia, WA 98501

I’'m enclosing a copy of the official plates for Township 19 North, Range 2 West. (Attachment 1)
This aquatic land plate shows the ownership of the tidelands and the leasing activities that have
taken place in each area.

Attachment 2 and 3 are enlargements of certain areas contained on Attachment 1. I've
highlighted the leasing activities in yellow and the private ownership of tidelands in green. I'm
also-including a copy of the criginal deed related to this purchase. (Deed Volume 7, Page 121,
Attachment 4) Most likely the second class tidelands have been deeded to another person since
the original purchase. You will need to contact the county or a title company to obtain the
current ownership information as we do not keep records of changes in title.

Last but not least, you requested information on the leasing activity for Taylor United. Included
is a print out obtained from the department’s contract management system. If you have questions
regarding the terms of any of the leases held by Taylor, you will need to contact Terry Roswall.
If you have questions regarding the printout provided, please contact me.

Sincerely,

Pamela J. Dittman
Aquatic Resources

Public Disclosure Officer
PO Box 47027

Olympia, WA 98504-7027

' ) Reference Code; Public Disclosure
F:\HOME\PKKK490\PBLCDISC\!997\WALKER.L’I’R S

1111 WASHINGTON ST SE 1 PO BOX 47000 B OLYMPIA, WA 98504-7000

FAX: (360) 902-1775 ¥ TTY: (360) 902-1125 W TEL: (360) 902-1000 3 ~
Equal Opportunity/Affirmative Action Employer RECYCLED PAPER st
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PAT. 9-12-1864 | ¢

Nora 11 AR 8347, C.W Poppit. Ceed Vel 155 , 532, 12-23-26. Jn Frant of Tractr 235 ¢ 238, Santon Hacber Acra Tracts, Division®2.

Note2: AFRDTRS, Gustay 5. Furbasg. Cof & 4395, 12-18-34, Dewd Vol. 19, p* 16, Jan [T, 1343, Frantasf THECTS FiB, AXF,
Foarsr Narbsr Acrs Traita, Oiviaien wx. 2336 ©E[80008r By ond 2EnE0 P BIREOAEE ch
Neta}: AR ISET, M Camus. Dexd Fs.w.__\_u:-nu.. 7-3-50. I front o Tracts ZiEZard 213, Beston Narkor Acrd Tracte, Divisionw&. ZsTcAP SIS

v rem A® ZOY, Sap. ar Euwive Mowdr® foncnet -y r davtf romatat a8

Mooy K AL 34ISL, Paa’ ¢ watror goomt el 2 3-8 A.nw.) ngd 213 -Fh
nata £ A P 12347, Thomod £. Hairon, Deed vel, 1 pape TF- %3, Front of Teast 234, Beston Hartar Acre Trocts, Dryinione T2 o
sete.m: A RIEXA, Thom as £ wvelaea. <5 7234, Ede-33, to Framb € Tambiym. Dead Vol 2i, \u.....‘u ale-T3,

to framt of Tr 229, HBazt M arkor Rcr@ .ﬂ‘bﬂf- Diviwian "L

t&+. “homas £ Metzan, Cloov1 4 as p ¢ amefon —no bids.

Aat s ALt
Nole 5 MG 13349, Ciyde Paeten. C.of & 13548, n\uin o Litian Maw Norfen, 3-3-68 Deed val! 23, pass iy 236X
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